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With the development of the electronic commerce, computer and network 
technology has been widely used in various commercial activities, this joint is 
collectively referred as business method. The importance of e-commerce in the global 
economy makes the protection of business method patent a hot topic. Countries have 
different attitudes towards the protection of business method patent. Business method 
patent protection in the United States has a rich history, by contrast, China falls behind. 
Protection of business method patent not only involves the country's patent protection, 
but huge economic interests and national interests hidden behind. China should 
re-examine from the existing patent system to search appropriate business method and 
coping strategies. However, how to fight for our own "territory" in e -commerce space 
for the purpose of construction of China’s innovative country is an urgent problem. 
This thesis goes on discussing the concept of business method patent. By analyzing 
its evolution and the related practice of the United States, Japan and Europe, combining 
with China's current situation, this paper finally explores the feasibility path for the 
protection of the business method patent. There are four chapters discussing on the 
issue. 
The first chapter introduces the concept of business method patent and the 
Judgment of the three substantive characteristics. Approaching from the concept of 
business methods, this chapter defines the concept of business method patent, and 
finally describes the foundation of the three characteristics of business method patent. 
The second chapter discusses the judicial process of the protection of business 
method patent in America. Through the introduction of three classic business method 
patent cases as well as more in-depth analysis, this part reflects the history of U.S. 
business method patent protection. 
The third chapter describes the status of business method patent protection in the 
United States, Japan and Europe, discusses the policies and attitudes on the protection 














practical, innovative and creative, and then compared the three areas to each other. 
Chapter IV describes the situation of business method patent protection in China, 
and proposes measures of protection on business method patent. This chapter introduces 
the attitude as well as the feasibility on the protection of business method patent in 
China. Afterwards, it discusses the urgency to take relative measures and finally 
proposes improvements for the protection system construction of business method 
patent on the bases of the reality of China. 
The conclusion section, this part makes a brief review of the previous discussion 
and a summary to the full text. 



















目  录 
引  言 ........................................................................................................ 1 
第一章 商业方法专利概述 ...................................................................... 2 
第一节 商业方法专利的涵义分析 ............................................................................. 2 
一、商业方法的含义 ........................................................................................... 2 
二、商业方法专利的基本定义 ........................................................................... 4 
第二节  商业方法专利实质条件的认定基础 ........................................................... 7 
一、商业方法专利的实用性 ............................................................................... 7 
二、商业方法专利的新颖性 ............................................................................... 9 
三、商业方法专利的创造性 ............................................................................. 11 
第二章 商业方法专利权保护在美国的司法发展 ............................... 14 
第一节 “商业方法除外原则”的提出 ................................................................... 14 
一、“旅馆安全案”简介 ................................................................................. 14 
二、“商业方法除外原则”的提出和实践 ..................................................... 15 
第二节 商业方法专利权保护的确定 ....................................................................... 16 
一、“州街银行案”简介 ................................................................................. 16 
二、可专利法定问题的扩大解释 ..................................................................... 17 
第三节  商业方法专利权保护的限缩 ..................................................................... 19 
一、“比尔斯基案”简介 ................................................................................. 19 
二、商业方法专利权保护的限缩 ..................................................................... 21 
第三章 国外商业方法专利权保护的比较研究 ................................... 23 
第一节 美国：商业方法专利权保护的自由引领者 ............................................... 23 
一、商业方法可专利的适格性 ......................................................................... 24 














三、商业方法可专利的新颖性 ......................................................................... 26 
四、商业方法可专利的非显而易见 ................................................................. 27 
第二节 日本：商业方法专利权保护的积极追随者 ............................................... 28 
一、日本商业方法专利保护的简史 ................................................................. 28 
二、关于商业方法可专利要件的规定 ............................................................. 29 
第三节 欧洲：商业方法专利权保护的消极接受者 ............................................... 30 
一、关于商业方法专利保护的简史 ................................................................. 30 
二、关于商业方法可专利的要件规定 ............................................................. 32 
第四节 小结 ............................................................................................................... 33 
第四章 我国商业方法专利权保护的应对 ........................................... 36 
第一节 我国商业方法专利权保护的现状 ............................................................... 36 
一、我国商业方法专利权保护的立法 ............................................................. 36 
二、我国商业方法专利权保护的实践 ............................................................. 37 
第二节 我国商业方法专利保护的积极策略 ........................................................... 38 
一、我国对商业方法专利权进行积极保护的必要性分析 ............................. 38 
二、我国商业方法专利权保护的积极策略 ..................................................... 39 
结  语 ...................................................................................................... 44 
参考文献 .................................................................................................. 46 


















Preface .............................................................................................. 1 
Chapter 1 The Outline of Business Method Patent  ....................... 2 
Subchapter 1 Analysis of the Concept of Business Method Patent ................... 2 
Section 1 Define the Concept of Business Method ........................................ 2 
Section 2 Basic Definition of Business Method Patent .................................. 4 
Subchapter 2 Substantive Conditions of Business Method Patent for Basis 
Identification .................................................................................... 7 
Section 1 Utility of Business Method Patent  ............................................... 7 
Section 2 Novelty of Business Method Patent  ............................................. 9 
Section 3 Creativity of Business Method Patent  ........................................ 11 
Chapter 2 Judicial Development of the Business Method Patent 
protection in the United States ....................................... 14 
Subchapter 1 Putting Forward the Principle of Business Method Exclusion . 14 
Section 1 Introduction to Case of Hotel Security  ...................................... 14 
Section 2 Proposaland Practice of Business Method Exclusion Principle  ... 15 
Subchapter 2 Judgment to Determine the Protection of Business Method 
Patent ............................................................................................................. 16 
Section 1 Introduction to Case of State Street Bank .................................... 16 
Section 2 More Broadly Interpretion of Statutory Issues on Patentability .... 17 
Subchapter 3 A Narrower Range of Protection on Business Method Patent .. 19 
Section 1 Introduction to Case of Bilski  ................................................... 19 
Section 2 A Narrower Range of Protection on Business Method Patent ....... 21 














Method Patent in Foreign Countries ............................... 23 
Subchapter 1 USA：An Autonomous Leader to Protecting the Business Method 
Patent ............................................................................................................. 23 
Section 1 The Eligibility of the Business Method Patent ............................. 24 
Section 2 The Utivity of the Business Method Patent .................................. 24 
Section 3 The Novelty of the Business Method Patent ................................. 26 
Section 4 The Non-obviousness of the Business Method Patent .................. 27 
Subchapter 2 Japan：A Positive Followers of the Protection of Business 
Method Patent ........................................................................... 28 
Section 1 Brief History of the Business Method Patent Protection in Japan . 28 
Section 2 Regulations on Business Method Patent Elements ....................... 29 
Subchapter 3 Europe：A Passive Recipients of Business Method Patent 
Protection .................................................................................. 30 
Section 1 Brief History of Business Method Patent Protection .................... 30 
Section 2 Regulations on Patentable Elements of the Business Method Patent    
 ................................................................................................................. 32 
Subchapter 4  A Summary ............................................................................. 33 
Chapter4  The Response to the Business Method Patent 
Protection in China ....................................................... 36 
Subchapter 1 The Status of Business Method Patent Protection in China ..... 36 
Section 1 The Legislation of Business Method Patent Protection in China ... 36 
Section 2 The Practice of Business Method Patent Protection in China ....... 37 
Subchapter 2 Proactive Strategies for Patent Protection of Business Method in 
China ......................................................................................... 38 
Section 1 Analysis of the Necessity to Protect Business Method Patents 
Actively in China ........................................................................ 38 
Section 2 Proactive Strategies for Business Method Patent Protection in China














Conclusion ........................................................................................ 44 
Bibliography ..................................................................................... 46 
























































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
